Environmental Protection Agency

§32.1100 What does this subpart do?

This subpart explains how the EPA
administers section 306 of the Clean Air
Act (CAA) (42 U.S.C. 7606), and section
508 of the Clean Water Act (CWA) (33
U.S.C. 1368), which disqualify persons
convicted for certain offenses under
those statutes (see §32.1105), from eligi-
bility to receive certain contracts, sub-
contracts, assistance, loans and other
benefits (see coverage under the Fed-
eral Acquisition Regulation (FAR), 48
CFR part 9, subpart 9.4, and subparts A
through | of this part). It also explains:
the procedures for seeking reinstate-
ment of a person’s eligibility under the
CAA or CWA; the criteria and stand-
ards that apply to EPA’s decision-mak-
ing process; and requirements of award
officials and others involved in Federal
procurement and nonprocurement ac-
tivities in carrying out their respon-
sibilities under the CAA and CWA.

§32.1105 Does this subpart apply to
me?

(a) Portions of this subpart apply to
you if you are convicted, or likely be
convicted, of any offense under section
7413(c) of the CAA or section 1319(c) of
the CWA.

(b) Portions of this subpart apply to
you if you are the EPA debarring offi-
cial, a Federal procurement or non-
procurement award official, a partici-
pant in a Federal procurement or non-
procurement program that is precluded
from entering into a covered trans-
action with a person disqualified under
the CAA or CWA, or if you are a Fed-
eral department or agency anticipating
issuing an exception to a person other-
wise disqualified under the CAA or
CWA.

§32.1110 How will a CAA or CWA con-
viction affect my eligibility to par-
ticipate in Federal contracts, sub-
contracts, assistance, loans and
other benefits?

If you are convicted of any offense
described in §32.1105, you are automati-
cally disqualified from eligibility to re-
ceive any contract, subcontract, assist-
ance, sub-assistance, loan or other non-
procurement benefit or transaction
that is prohibited by a Federal depart-
ment or agency under the Government-
wide debarment and suspension system
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(i.e., covered transactions under sub-
parts A through | of this part, or pro-
hibited awards under 48 CFR part 9,
subpart 9.4), if you:

(@) Will perform any part of the
transaction or award at the facility
giving rise to your conviction (called
the violating facility); and

(b) You own, lease or supervise the
violating facility.

§32.1115 Can the EPA extend a CAA or
CWA disqualification to other facili-
ties?

The CAA specifically authorizes the
EPA to extend a CAA disqualification
to other facilities that are owned or op-
erated by the convicted person. The
EPA also has authority under subparts
A through | of this part, or under 48
CFR part 9, subpart 9.4, to take discre-
tionary suspension and debarment ac-
tions on the basis of misconduct lead-
ing to a CAA or CWA conviction, or for
activities that the EPA debarring offi-
cial believes were designed to improp-
erly circumvent a CAA or CWA dis-
qualification.

§32.1120 What is the purpose of CAA
or CWA disqualification?

As provided for in Executive Order
11738 (3 CFR, 1973 Comp., p.799), the
purpose of CAA and CWA disqualifica-
tion is to enforce the Federal Govern-
ment’s policy of undertaking Federal
procurement and nonprocurement ac-
tivities in a manner that improves and
enhances environmental quality by
promoting effective enforcement of the
CAA or CWA.

§32.1125 How do award officials and
others know if I am disqualified?

If you are convicted under these stat-
utes, the EPA enters your name and
address and that of the violating facil-
ity into the Excluded Parties List System
(EPLS) as soon as possible after the
EPA learns of your conviction. In addi-
tion, the EPA enters other information
describing the nature of your disquali-
fication. Federal award officials and
others who administer Federal pro-
grams consult the EPLS before enter-
ing into or approving procurement and
nonprocurement transactions. As of
the date of this regulation, award offi-
cials and others, including the public,
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may obtain a yearly subscription to a
printed version of the EPLS from the
Superintendent of Documents, U.S.
Government Printing Office, Wash-
ington, DC 20402, or by calling the Gov-
ernment Printing Office Inquiry and
Order Desk at (202) 783-3238. Anyone
may access the EPLS through the

internet, currently at http://
epls.arnet.gov.
§32.1130 How does disqualification

under the CAA or CWA differ from
a Federal discretionary suspension
or debarment action?

(a) CAA and CWA disqualifications
are exclusions mandated by statute. In
contrast, suspensions and debarments
imposed under subparts A through I of
this part or under 48 CFR part 9, sub-
part 9.4, are exclusions imposed at the
discretion of Federal suspending or de-
barring officials. This means that if
you are convicted of violating the CAA
or CWA provisions described under
§32.1105, ordinarily your name and that
of the violating facility is placed into
the EPLS before you receive a con-
firmation notice of the listing, or have
an opportunity to discuss the disquali-
fication with, or seek reinstatement
from, the EPA.

(b) CAA or CWA disqualification ap-
plies to both the person convicted of
the offense, and to the violating facil-
ity during performance of an award or
covered transaction under the Federal
procurement and nonprocurement sus-
pension and debarment system. It is
the EPA’s policy to carry out CAA and
CWA disqualifications in a manner
which integrates the disqualifications
into the Governmentwide suspension
and debarment system. Whenever the
EPA determines that the risk pre-
sented to Federal procurement or non-
procurement activities on the basis of
the misconduct which gives rise to a
person’s CAA or CWA conviction ex-
ceeds the coverage afforded by manda-
tory disqualification, the EPA may use
its discretionary authority to suspend
or debar a person under subparts A
through | of this part, or under 48 CFR
part 9, subpart 9.4.
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§32.1135 Does CAA or CWA disquali-
fication mean that I must remain
ineligible?

You must remain ineligible until the
EPA debarring official certifies that
the condition giving rise to your con-
viction has been corrected. If you de-
sire to have your disqualification ter-
minated, you must submit a written
request for reinstatement to the EPA
debarring official and support your re-
quest with persuasive documentation.
For information about the process for
reinstatement see §32.1205 and §32.1300.

§32.1140 Can an exception be made to
allow me to receive an award even
though I may be disqualified?

(a) After consulting with the EPA de-
barring official, the head of any Fed-
eral department or agency (or des-
ignee) may exempt any particular
award or a class of awards with that
department or agency from the prohi-
bitions otherwise resulting from CAA
or CWA disqualification. In the event
an exemption is granted, the exemp-
tion must:

(1) Be in writing; and

(2) State why the exemption is in the
paramount interests of the United
States.

(b) In the event an exemption is
granted, the exempting department or
agency must send a copy of the exemp-
tion decision to the EPA debarring offi-
cial for inclusion in the official record.

§32.1200 How will I know if I am dis-
qualified under the CAA or CWA?

There may be several ways that you
learn about your disqualification. You
are legally on notice by the statutes
that a criminal conviction under the
CAA or CWA automatically disquali-
fies you. As a practical matter, you
may learn about your disqualification
from your defense counsel, a Federal
contract or award official, or from
someone else who sees your name in
the EPLS. As a courtesy, the EPA will
attempt to notify you and the owner,
lessor or supervisor of the violating fa-
cility that your names have been en-
tered into the EPLS. The EPA will in-
form you of the procedures for seeking
reinstatement and give you the name
of a person you can contact to discuss
your reinstatement request.

402



